STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CHARLI E CRI ST, AS COW SSI ONER
OF EDUCATI ON,

Petitioner,

ELI ZABETH H. WElI SMAN

)
)
)
;
VS. ) Case No. 02-3134PL
)
)
)
Respondent . )

)

RECOMVENDED ORDER

Upon due notice, this cause canme on for formal hearing on
Sept enber 24, 2002, in Tallahassee, Florida, before D ane
Cl eavi nger, a dul y-assigned Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Matthew K. Foster, Esquire
Edward T. Bauer, Esquire
Brooks, LeBoef, Bennett & Foster, P.A
863 East Park Avenue
Tal | ahassee, Florida 32301

For Respondent: John O WIlIlians, Esquire
Wllianms & Holz, P.A
211 East Virginia Street
The Canbridge Centre
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

Whet her disciplinary action should be taken agai nst

Respondent's educators certificate.



PRELI M NARY STATEMENT

The Conmi ssioner of Education filed an Adm nistrative
Conpl ai nt chargi ng Respondent with having violated Section
231.2615(1)(c), (f), and (i), Florida Statutes, and Rule
6B-1.006(3)(a), (e) and (g), Florida Adm nistrative Code.
Specifically, the Adm nistrative Conplaint alleges that on
April 6, 2001, while enployed as a teacher at the Second Chance
School in Leon County, Florida, Respondent inappropriately
di sci plined student J.M by kicking himin the buttocks and
calling various students at various tines "rat bastard,"”
"bitch," "bi-sexual," "jackasses," and "lying scunbag."

Respondent di sputed the above all egati ons and requested a
formal hearing pursuant to Section 120.57(1), Florida Statutes,
to contest the proposed agency action. The matter was referred
to the Division of Adm nistrative Hearings.

In the Prehearing Stipulation filed Septenber 19, 2002, the
parties agreed that the issues of fact that remained to be
litigated were whet her Respondent pushed student J.M in the
buttocks with her foot in an attenpt to produce his exit from
the classroom and whet her Respondent called student WF. a "rat
bastard"” and referred to her students in the class as
"] ackasses." The parties further agreed that the facts all eged
di d not support a finding that Respondent commtted an act of

nmoral turpitude contrary to Section 231.2615(1)(c), Florida



Statutes, or that Respondent discrim nated agai nst a student on
the basis of race, color, religion, sex, age, or other protected
classification in violation of Rule 6B-1.006(3)(g), Florida
Adm ni strative Code. Accordingly, the issues of |aw that
remained to be litigated were whet her Respondent viol ated
Section 231.2615(1)(f) and (i), Florida Statutes, and Rul e
6B-1.006(3)(a) and (e), Florida Adm nistrative Code. All other
al l egations are dism ssed.

At the hearing, Petitioner presented the testinony of three
W t nesses. Respondent testified on her own behal f, and
presented the testinony of one witness, and offered one exhibit
into evidence.

After the hearing, Petitioner and Respondent filed Proposed
Recommended Orders on Cctober 17, 2002, and October 18, 2002,
respectively.

FI NDI NGS OF FACT

1. In the 2000-2001 school year, Respondent, Elizabeth
Wei sman, held a Florida Teaching Certificate No. 475382. The
certificate covered the areas of elenentary educati on and
mat hemati cs and was valid t hrough June 30, 2005. When the
events herein occurred, Respondent was enployed as a dropout
prevention teacher at Second Chance School in Tall ahassee,
Florida. The school is part of the Leon County School District.

There is no evidence that Respondent has been disciplined by



Petitioner on any prior occasion since she began teaching in
Leon County in Cctober 1980.

2. Second Chance School is a school for children with
di sciplinary problens and who have a history of being extrenely
di sruptive and cannot be handled in a regular school setting.

3. Ms. Weisman was in a difficult position when she
started teaching at Second Chance School. She was assigned to
teach outside her field and was replacing a teacher who was not
as strict a disciplinarian or as demandi ng of perfornmance as
Ms. Weisman. |In general, her students did not react well to the
increase in discipline and expectations of performance and
i kely caused increased referrals to the principal's office.
Both Ms. Weisman and the students had to adjust to each other

4. On April 6, 2001, J.M entered Respondent's classroom
Respondent asked himto | eave her classroom He was not
supposed to be in the classroom because he had been referred to
the principal's office the day before for discipline. J. M
attenpted to conply with Respondent's request, but a number of
students entering the room bl ocked himfromleaving. Respondent
made a shooing notion with her hands to J.M and raised her foot
to indicate for J.LM to |leave the room The gestures were done
in a playful manner and were intended as such. Wile
Ms. Weisman's foot was raised, she accidentally brushed or

pushed J.M's buttocks with her foot. J.M could feel the push



However, it did not cause himto | ose his bal ance or cause any
harm to hi m whatsoever. The evidence did not denonstrate that
J.M was unduly enbarrassed or otherw se affected academ cally
by the incident. Indeed, the incident gave J.M a good story to
tell to others at school. The evidence did not denonstrate that
t he push was inappropriate or violated any state rules or
statutes governing teachers. There was no evi dence that
Ms. Weisman was | ess effective as a teacher due to this
i nci dent .

5. WF. testified that on two occasi ons he w tnessed
Respondent state to the class that they were "acting |ike
j ackasses."” J.F.'s testinony was vague and i nconsi stent.
Specifically, WF. testified that on the first occasion,
Respondent stated to the class that they were "acting |ike
j ackasses" after class nenbers refused to return to their seats
during an altercation between two students occurring outside the
cl assroom The cl assroom students were generally cheering the
fight on. Wth respect to the second instance, WF. testified
t hat Respondent made the statenent after WF. and several of his
classmates tricked Respondent into placing her hand on a penci
shar pener covered with glue. WF. conceded the description was
an accurate description of the behavior of the students at the
time. At no time did Respondent call an individual student an

i nproper name. Although WF. testified he was enbarrassed by



Ms. Weisman, WF.'s testinony is not persuasive on this point.
Nor is it realistic to conclude any significant enbarrassnent
given the bold nature of WF.'s behavi or which preceded these
comrent s.

6. WF. also testified on direct exam nation that he
W t nessed Respondent call the class "a bunch of rat bastards.”
Again WF.'s testinony was vague and inconsistent. During
cross-exam nation, however, WF. testified that the remark was
made to a specific female student during a verbal altercation
bet ween the student and Respondent. However, Respondent denies
ever using or knowing the term"rat bastard.” G ven
Respondent' s deneanor, the inconsistency, and the unreliability
of the other evidence, Respondent's testinony is the nore
credi bl e.

7. There was no credible evidence that any student was
ever affected in any way by these incidences. No evidence of
any change in grades or reduced test scores was introduced at
the hearing. An increase in disciplinary referrals was noted
by the principal, but that increase was not shown to be tied to
t hese incidences. The increase, if any, was nore likely to be
due to the fact that she was a new teacher, teaching out of
field, who was nore strict wth her students and demanded nore
fromthem Moreover, statistics supporting this perceived

increase in disciplinary referrals was not offered at the



hearing. Indeed, later testing showed Ms. Wisnman's students
improved their test scores. However, the testing was for a
different year and class. It was not clear that the sane
students were being tested. The inprovenent does show t hat
Ms. Weisman is an effective teacher

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. Section 120.57(1), Florida Statutes.

9. Petitioner bears the burden of proving the allegations
in the Adm nistrative Conplaint by clear and convincing

evidence. Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

10. Count 2 of the Adm nistrative Conplaint alleges that,
by virtue of the m sconduct described above, Respondent's
effectiveness as an enpl oyee of the School Board was seriously
reduced in violation of Section 231.2615(1)(f), Florida
Statutes. Based on the evidence presented, there is
i nsufficient evidence to conclude that Respondent's
ef fectiveness as a teacher was seriously inpaired. Therefore,
Count 2 of the Adm nistrative Conpl aint should be dism ssed.

11. Count 4 of the Adm nistrative Conplaint alleges that
by virtue of the m sconduct described above, Respondent failed
to make reasonable effort to protect students fromconditions

harnful to learning in violation of Rule 6B-1.006(3)(a), Florida



Admi ni strative Code. Again, there is insufficient evidence to
concl ude that by accidentally pushing student J.M wth her foot

and referring to the class as "jackasses," Respondent failed to
make a reasonable effort to protect students from conditions
harnful to learning. |In fact, no harmor reasonably potenti al
harmis shown by the evidence. Two incidences of poor |anguage
of a very mnor nature and one accidental touching do not
denonstrate conditions harnful to | earning anounting to a
violation of Rule 6B-1.006(3)(a), Florida Adm nistrative Code.
The fact that the principal issued a reprimand, in this case,
does not support the conclusion that a violation warranting
State discipline has occurred since the enpl oyer has greater
latitude in discipline than the State, which is strictly
governed by statutes and rules. Therefore, Count 4 should be
di sm ssed.

12. Count 5 of the Adm nistrative Conplaint alleges that
by virtue of the m sconduct described above, Respondent
intentionally exposed a student to unnecessary enbarrassment or
di sparagenent contrary to Rule 6B-1.006(3)(e), Florida
Adm ni strative Code. There is insufficient evidence that
Respondent intentionally exposed students to unnecessary
enbarrassnent by stating that they were "acting |ike jackasses"
and by pushing student J.M with her foot. Therefore, Count 5

shoul d be di sm ssed.



RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of

Law, it is

RECOMMVENDED t hat the Education Practices Conm ssion enter
final order dismssing the Adm nistrative Conplaint.

DONE AND ENTERED this 23d day of Decenber, 2002, in

Tal | ahassee, Leon County, Florida.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 23d day of Decenber, 2002.

COPI ES FURNI SHED,

Mat t hew K. Foster, Esquire

Edward T. Bauer, Esquire

Br ooks, Leboef, Bennett & Foster, P.A
863 East Park Avenue

Tal | ahassee, Florida 32301

Kat hl een M Ri chards, Executive Director
Education Practices Comm ssion

Depart ment of Education

325 West Gai nes Street, Room 224E

Tal | ahassee, Florida 32399-0400

a



John O WIlianms, Esquire
Wlliams & Holz, P.A

211 East Virginia Street
The Canbridge Centre

Tal | ahassee, Florida 32301

Mari an Lanbet h, Program Speci al i st
Bur eau of Educator Standards
Department of Educati on

325 West Gaines Street, Suite 224E
Tal | ahassee, Florida 32399-0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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